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Before Division Two: Thomas H. Newton, Presiding Judge, Karen King Mitchell, Judge and
Gary D. Witt, Judge

This consolidated appeal arises from five separate wrongful death actions filed against
the same three corporate defendants. Appellants allege that a respiratory therapist administered
an intentionally lethal overdose of medication that resulted in each of the five deaths and that the
Respondents intentionally and fraudulently concealed the therapist's actions.

The question on appeal is whether there is error by the trial court in granting
Respondents' motions to dismiss on the pleadings based on the expiration of the three-year
statute of limitations contained in the Wrongful Death Act.

REVERSED AND REMANDED



Division Two holds:

1) Accrual and tolling are distinct concepts. Accrual is defined as the point in time
when the right to bring an action arises. Tolling provisions interrupt the running of a statute of
limitations in certain circumstances.

2 Accrual is not defined within the Wrongful Death Act and, thus, is open to
interpretation by the courts. Our Supreme Court has mandated that the Wrongful Death Act not
be strictly construed.

3) In this case, Appellants have asserted allegations amounting to fraudulent
concealment so as to delay the accrual of the statute of limitations.

(4)  The limitation set forth in the Wrongful Death Act does not accrue until
Appellants could, by reasonable diligence, ascertain that they had a cause of action.

Opinion by Gary D. Witt, Judge November 26, 2013
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